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1.

EQUITABLE1 ASSIGNMENT. THE ASSIGNED EARNINGS
(PRESENT OR FUTURE) OF A SHIP BELONG TO THE
ASSIGNEE. DIVERSION OF THE ASSIGNED EARNINGS
MAY
CONSTITUTE
MIS-APPROPRIATION
(EMBEZZLEMENT). LEGAL CONSEQUENCES.

2.

A LETTER OF COMFORT GIVEN AS SECURITY MAY,
DEPENDING ON ITS WORDING, CREATE LEGAL
LIABILITY FOR ITS ISSUER.

In this issue we discuss a
recent Judgment (No.
3839/2014) of the Court of
First Instance of Piraeus on
a case relating to claims for
compensation in
consequence of: (i) the
diversion of assigned moneys

1. The assignment of the ship’s
present and/or future earnings in
a shipping loan transaction is an
important credit support security
document and along with the
mortgage deed on the ship, they
constitute the core of the loan
security documents.
2.

Another security document
frequently used in shipping loan
transactions is the pledge of the
shares of the borrower (and,
sometimes, of other corporate
security parties) and, less
frequently, the “letter of
comfort” (“LoC”, in Greek
• !"#$%& (#)*+,(-2) which is
signed by the person (physical
or legal) behind, or associated
with, the borrower and is
addressed to the lender,
whereby the signatory (issuer)
of the LoC agrees to provide
“comfort” to the lender, usually
in the form of an express
undertaking of the signatory to
assist the borrower to perform
its financial obligations towards
the lender under the terms of the
loan agreement.

under an assignment of
ship’s earnings from the
designated Operating
Account and the ensuing
appropriation of such
assigned moneys by the
Defendants, and (ii) (in
relation to one of the
Defendants) a letter of
comfort signed by the said
Defendant in security of the
loan.

3. Judgment no. 3839/2014 of the
Piraeus Court considers the
nature and the legal effect of:
(a) the assignment of earnings,
and (b) the LoC, in the context
of two actions filed by a lender
bank, the one in relation to the
assigned earnings against both
Defendants and the other in
relation to the LoC against one
of them. Under the first action
the
Claimant
claimed
compensation for the full
amount of the assigned
moneys
which
were
misappropriated
by
the
Defendants and under the
second action the Claimant
claimed compensation for the
full amount of the loan which
remained outstanding, on the
strength of the LoC.
4. The facts of the case are as
follows:
4.1 The 1st Defendant acting on
behalf of a company which
had agreed to purchase a ship
under a MoA, applied to the
Claimant for a bridge loan to
the purchaser.
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loan for a period of six months.
The loan was secured by the
following instruments: (i) a
first preferred mortgage on the
vessel; (ii) assignment of
earnings, (iii) assignment of the
insurances and requisition
compensation, (iv) pledge on
the shares of the borrower, and
(v) a LoC with a specified
wording, given by the 1st
Defendant.

The assignment is complete when it is notified to the third party holding the assigned property (legal assignment), the effect of which is that
the assigned property is transferred to the assignee. If the assignment is not notified to the third
ird party (which is invariably the case in the
assignment of future earnings), the assignment does not affect the third party holding the assigned property, but as between the assignor and
the assignee the assignment is complete (equitable assignment).
2
This term is not the only one used in anglo-saxon law documents. Similar terms like “letter of interest”, “declaration of comfort”, “letter of
intent” are also used. In Continental legal systems, the terms used are: in Germany “Patronatserklarung”, in France “lettre d’ intention” or
“lettre de patronage” or “lettre de confort”, in Italy “lettera di patronage” or “lettera di conforto”, in Spain “Carta de patrocinio” and in
Greece “Epistoli or Dilosi patronias” or “Dilosi prostasias”.
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The loan was to be repaid by one
installment.
All security
documents (other than the
mortgage) were governed by
English law.
4.2 The borrower failed to repay the
loan as agreed. Claimant agreed
to restructure the loan, but the
borrower failed again to comply
with its obligations and the
Claimant, pursuant to power
granted to it under the mortgage,
sold the vessel by private treaty
for a sum which fell well below
of the outstanding loan amount.
4.3 During the loan period the
borrower
diverted
the
hires/freights of the vessel to an
account of the borrower with
another bank in Piraeus, other
than the account agreed under
the assignment (the so-called
“operating account”).
The
account into which funds were
diverted was beneficially owned
by individuals (the Defendants
in the first action). These two
Defendants proceeded to remit
out of the borrower’s account
substantial amounts (in the
region of several millions of
dollars) which they routed to
accounts of their own. All these
movements of the borrower’s
account were later on revealed,
following the exercise by
Claimant of its rights under the
pledge, as a result of which
Claimant became the “owner”
(sole shareholder) of the
borrower,
whereupon
it
appointed new directors, etc. In
this way, Claimant was able to
obtain full evidence of the
amounts of the assigned moneys
and track their movements,
whereby it identified the
remittances made to the
accounts of the Defendants.
Claimant then protested to the
Defendants of misappropriation
of the assigned moneys and
demanded full refund, yet the
Defendents ignored the demand.

Claimant filed the subject action
in tort.
4.4 As aforesaid, the proceeds of sale
of the vessel by Claimant –
mortgagee left a substantial
balance on the outstanding
amount of the loan. Claimant by
notice to the issuer of the LoC
demanded payment of the
balance, yet he did not respond.
Claimant sued him in the second
action
and
demanded
compensation equal to this
amount.
5. Both cases were heard together.
The Piraeus Court issued its
judgment under no. 3839/2014
covering both actions.
The
actions were upheld, on the
following grounds.

6. Action
for
misappropriated
earnings.

the
assigned

6.1 The Court determined first that
the assigned moneys belonged
to the Claimant (lender –
assignee),
although
the
assignment was not notified to
the
charterer
(equitable
assignment). This was so,
because
the
equitable
assignment of the present or
future earnings (freights/hires)
of the vessel, as between the
parties thereto, was complete
and had the effect of the legal
assignment.
The assigned
moneys were moneys of the
lender. Hence, the siphoning
of assigned moneys to private
accounts of the Defendants
constituted illicit appropriation
of the assigned earnings which
caused corresponding damage
to the Claimant. (The Court
referred to legal opinions on
English law and cited Section
136 of the Property Law 1925,
and Chitty on Contracts § 19012).
6.2 Further, it was held that the
channeling of the ship’s
earnings assigned to the lender,
3

to accounts other than the
designated
operating
or
earnings account (invariably
provided for in shipping loan
agreements), and the ensuing
appropriation of such moneys
by those controlling the
recipient
account(s),
constitutes an act (delict) of
mis-appropriation
(embezzlement) which (inter
alia) gives rise to a right of the
assignee
to
claim
compensation
from
the
person(s) responsible for such
illegal act.
6.3 Under the judgment, such
persons (the Defendants in this
case) were held to be liable to
pay the Claimant the full
amount of the assigned moneys
so
misappropriated,
plus
interest, as compensation for the
losses
suffered
by
the
lender/assignee, plus costs.
7. Action under the LoC.
7.1 It was held that the LoC is a
security document, which is
given by its issuer for the
purpose of strengthening the
borrower’s credit and enticing
the lender to making the loan or
other credit facility to the
borrower. The Court noted that
the LoC is invariably given by
either the parental (holding)
company of the borrower or by
its principal or sole shareholder.
7.2 According to the Court, the LoC
is not a legal instrument
regulated by the law as such,
e.g. it is not a guarantee, but it is
merely the product of the
application of the well known
principle of freedom to contract
(in Greek «• •!"•#$% '()
*!µ+,*•()») available to the
parties under contract law,
be it English or Greek.
7.3 Depending on the wording of a
LoC, it may contain declarations
of support with or without
binding effect3 on the person
making such declaration.

The first category refers to the so called “tough” or “strong” LoC.s, the other (which is
of “ethical”, not “legal”, character) to the so called “soft” LoC.s.
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7.4 In the case of the so called
“tough” letter of comfort, the
issuer undertakes the legally
binding obligation to provide
financial support to the
borrower in order that the latter
may properly and timely
perform its obligations towards
the lender.

contract, i.e. the proposal (by
the issuer) and acceptance (by
the lender) and, hence, the
agreement between them, the
consideration, the intention to
create legal relations or the
animus contrahendi, certainty
of the terms contained in the
LoC and the obligations
undertaken thereunder.

7.5 No specific legal form is
required to be observed in the
execution of the so called
“contract of comfort” which
may be concluded in the usual
form of a proposal/offer and
acceptance.
The extent of
binding commitment of the
person signing the LoC and the
legal consequences thereof
depend mainly on the wording
of such LoC as well as the
surrounding circumstances and
facts of the particular case.
7.6 Under the LoC, the issuer does
not undertake a direct obligation
towards the lender to pay to the
lender the indebtedness of the
borrower (as would have been
the case of a guarantee), but
only the obligation to provide to
such
borrower/obligor
the
financial means for the
borrower to perform its
obligations
vis-à-vis
the
lender.
7.7 In case of default of the
borrower and the subsequent
refusal of the issuer of the LoC
to perform his/its obligations
thereunder, the lender, may
have a claim against the issuer
of the LoC for damages
suffered. The liability of the
issuer as well as the quantum
of the damages to be claimed
depend on the exact wording
of the LoC.
7.8 Thus, in respect of the second
action, it was held that:
(i) the LoC (which was subject
to English Law) satisfied all the
requirements for such LoC to be
vested with legally binding
effect, namely the requirements
for the conclusion of a valid

(ii) the Defendant/issuer of the
LoC had executed a valid and
binding letter of comfort,
whereby he undertook the
obligation vis-à-vis the lender
to cover with his own financial
means and on the lender’s first
demand the financial needs of
the borrower in order for the
latter to properly perform all
its
financial
obligations
towards the Claimant under the
loan agreement, and, since he
had failed to do so, the lender
was entitled to compensation
for the full amount claimed,
plus interest and costs.
8.

Comments.

8.1

The judgment apparently
constitutes a milestone in the
development of Greek case
law, on matters of critical
importance for the ship finance
and for the construction of
certain of the security
documents relating thereto.

8.2 In particular, the effect of the
judgment is significant for
lending banks in that the
assignment of earnings, a
security invariably provided in
ship finance transactions,
acquires special weight. The
assigned moneys belong to the
assignee as of the moment they
become due and payable by the
third party, usually a charterer.
Hence, their mis-appropriation
by the assignor (or the persons
behind it) give rise not only to
civil (and, probably also,
criminal) liability of those
involved in the scheme, but,
most importantly, the

mis-appropriation can now be
fully unearthed. The assignor
is obliged to give complete
account as to what was the use
of the assigned moneys,
diverted to account(s) other
than the earnings account at
the lending bank. As a result,
the assignment of earnings
becomes a much stronger and
more useful security than it
was deemed to be before this
judgment.
8.3 Under the judgment, the
diversion of assigned moneys,
a
practice
applied
by
defaulting
borrowers
in
shipping finance transactions,
may prove very risky, if the
lender/assignee has the will to
prosecute
the
offenders.
Those tempted to channel
assigned moneys away from
the
designated
earnings
accounts must now think twice
before they do it.

many cases involving LoCs
became the subject of legal
actions worldwide. The
precedents in this field are
rare.
The
judgement
explains in an elaborate
way the legal nature and
binding effect of the LoC.
8.7 The careful drafting of the
LoC acquires paramount
importance in that it can
make
the
difference
between a valid and
binding security document
and one which is merely a
statement
of
intent,
probably not worth the
value of the paper it is
written on.
The judgment is subject to
appeal.

8.4 The additional weight of the
judgment
is
that
the
individuals liable for the misappropriation may also face
serious criminal charges (for
embezzlement,
money
laundering et al).
8.5 This judgment uncovers also
the value of another security,
that of the pledge. It is now
crystal clear that if the
assignment of the ship’s
earnings is combined with an
English law pledge on the
shares of the assignor, the
position of the assignee
becomes stronger and the
verification
of
possible
violations of the assignor’s
obligations
under
the
assignment (and the misappropriation of assigned
moneys) becomes easier.
8.6 The judgment breaks also new
ground in the matter of the
importance of the LoC as a
security document, which until
now was an unexplored
ground, for the reason that not
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