
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

1. Preamble: This Newsletter should be read in conjunction with our Newsletter No. 15 of October 2014 on the Assignment of the Ship’s 

Earnings. Newsletter No. 15 discusses the facts and legal implications of the Piraeus First-Instance Court’s Judgment No. 3839/2014 on a 

case between a lending bank (the “Lender”) and two individual defendants (the “Defendants”).  The findings of this Judgment are 

discussed in detail in Newsletter No. 15. 

2. Judgment of the Court of Appeals: This judgment was subsequently appealed by both litigant parties (the Lender and the Defendants) 

and the Court of Appeals ruled as follows: 

2.1. The claimant Lender had a valid cause of action against the Defendants (Borrower’s shareholders) for intentional violation of the 

principle of good business ethics (Article 919 of the Greek Civil Code - “GCC”). This violation occurred through the opening by the 

first of the Defendants of a bank account in the name of the Borrower (a shipowning company) with RBS, the channeling to it of 

substantial amounts of freights and the diversion of such Earnings to various accounts belonging to the Defendants or to third 

parties, for the account and benefit of the relevant Defendant. All such dispositions of the diverted Earnings were not connected 

with the Borrower or its Ship (the Court listed 16 such remittances). 

2.2. The assignment of the Operating Account under Clause 15.3 of the Loan Agreement was not absolute and unconditional - as it 

should have been under the applicable English law, for such assignment to effect transfer of ownership on the moneys in the 

Operating Account - because such assignment was “to take effect immediately upon the occurrence of an Event of Default”. 

Consequently, the first basis of the action invoked by the Lender, i.e. misappropriation of the Earnings of the Ship (Article 914 GCC) 

was factually unfounded, because the assignment of the monies claimed by the Lender under the lawsuit was sub conditione and, 

hence, ineffective.  
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1.  ASSIGNMENT OF THE SHIP’S EARNINGS AS OPPOSED TO AN ASSIGNMENT OF THE 

OPERATING ACCOUNT – SEPARATE SECURITIES – CONSEQUENCES OF EITHER 

SECURITY UNDER ENGLISH LAW.  

2. INTENTIONAL VIOLATION OF THE PRINCIPLE OF GOOD BUSINESS ETHICS (BONI 

MORES) GIVES RISE TO A CLAIM FOR COMPENSATION. 

3. LETTER OF COMFORT – NEED FOR INTERPRETATION – FACTORS TO BE TAKEN INTO 

ACCOUNT. 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

2.3. The Letter of Comfort (LoC) signed by the first Defendant did not constitute a guarantee but merely an ethical -not legal- 

obligation, under the applicable English law. Therefore, a cause of action was not available against the signatory of the LoC. The 

foregoing notwithstanding, the Court said in a dictum that if the parties’ intention had been to create by the LoC a legally binding 

obligation, the Court would have enforced the parties’ intention. An interpretation of the LoC was thus required, taking into 

account the surrounding circumstances, not just the language used. In the Court’s interpretation of the particular LoC, the Lender 

did not acquire the right to demand satisfaction of its claim against the signatory’s personal assets, thus no legally enforceable 

obligation was created by such LoC. 

2.4. Accordingly, the holding of the Court of Appeals was that the Lender was entitled to compensation for violation of good business 

ethics (boni mores) as per Art. 919 GCC, but not for embezzlement of the Earnings due to an existing assignment, as per Art. 914 

GCC, nor under the LoC.  

2.5. Both parties, for different reasons, filed a second degree appeal (Anairesis) against the appellate judgment before the Areios 

Pagos (the Greek Supreme Court).   
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3.  Judgment of the Supreme Court (No 1377/2019 A1 Section):  

3.1. The Supreme Court firstly held that the Lender had a lawful interest to appeal against the dismissal of the Lender’s lawsuit in 

relation to the basis (cause) of action under Art. 914 GCC (embezzlement), even though the Court of Appeals had accepted the 

lawsuit as for the ancillary basis (cause) of action under Art. 919 GCC In other words, the Court held that the Lender had lawful 

interest to appeal the appellate Judgment, although the lawsuit was accepted by the Court of Appeals on the basis of the second 

(ancillary) cause of action (Art. 919 GCC).  Such relief had been granted to the Lender by the Court, because the Defendants had 

also filed an appeal challenging the cause of action under Art.919 GCC. 

3.2. Furthermore, examining the Defendants’ appeal, the Supreme Court dismissed the ground (reason) invoked of inapplicability of 

Art. 919 GCC, agreeing with the Court of Appeals’ analysis that Defendants had willfully violated the principle of good business 

ethics and had caused damage to the Lender. However, the Supreme Court accepted the appeal as for the Court of Appeals’ 

failure to consider the Defendants’ objection that the Lender was co-responsible for the extent of its damages and that the 

award of damages ought to be proportionally reduced as per Art. 300 GCC In relation to this point, the case was referred to the 

Court of Appeals for further consideration, i.e. for the Court of Appeals to examine the Defendants’ objection of contributory 

fault, without affecting the Supreme Court’s rulings as to the Lender’s cause(s) of action. 

3.3. In examining the Lender’s second degree appeal, the Supreme Court notably disagreed with the reasoning of the appellate 

Judgment in rejecting the Lender’s claim based on Art. 914 GCC, as to the prerequisites, the extent and the legal implications of 

the Assignment of the Earnings under English law. The Supreme Court drew a distinction between the Assignment of the 

Operating Account on the one hand, and the Assignment of the (Ship’s) Earnings, on the other. The Court of Appeals had dealt 

with the Assignment of the Operating Account, which was “to take effect immediately upon the occurrence of an Event of 

Default”, i.e. conditional. However, the Court of Appeals failed to deal with the Assignment of the (Ship’s) Earnings, which, on 

its terms, was “absolute” and “unconditional” and the Lender had merely agreed “that it will not give notice of the Assignment 

of Earnings contained in this Deed….unless an Event of Default shall have occurred and be continuing”. The Assignment of the 

Operating Account was contained (provided and agreed) in the Loan Agreement (clause 15.3) and was conditional upon the 

occurrence of an Event of Default, as provided in the Loan Agreement. Therefore, in accordance with English law, this 

assignment (of the Operating Account) was not absolute and unconditional and the Borrower maintained an interest in the 

Operating Account until an Event of Default would have occurred, whereupon such assignment would be perfected. 

Consequently, the Court of Appeals had found that a misappropriation (embezzlement) vis-a-vis the Lender of the moneys  in 

the Operating Account would not have been legally possible, since the Lender had not acquired a proprietary right unless and 

until an Event of Default would have occurred. 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 Issue – April, 2020 

 3.4. By contrast, the Assignment of the Earnings constituted a distinct Security Document to the Loan and was subject to its own 

provisions. Under the equity doctrines of English law, notice of the Assignment of Earnings was not a prerequisite for its validity 

and effectiveness, provided the assignment under such deed of Assignment of the Earnings was absolute and unconditional 

(which it was, in this case, by its terms and clear language used therein). Consequently, the Supreme Court ruled that the 

reasoning of the Court of Appeals was faulty, as it contained no reasons as to whether the Earnings of the Ship had been assigned, 

via the Assignment of the Earnings, i.e whether the Lender acquired a proprietary right thereon, and whether a misappropriation 

of such assigned Earnings has occurred. Thus, the Lenders second degree appeal (Anairesis) (on the basis of the reason invoked) 

was accepted and the case was referred to the Court of Appeals for further action, i.e. for the Piraeus Court of Appeals to examine 

that matter, which in the Supreme Court’s view has paramount importance for the outcome of the litigation.  

3.5. Finally, as to the holding of the Court of Appeals that the LoC constituted only an undertaking of moral commitment on the part 

of the first Defendant, in this particular case, the Supreme Court agreed and therefore the appeal was dismissed on that ground. 

4.  Conclusions: 

4.1. Litigation continues and the dispute is being transferred to the same Piraeus Court of Appeals (consisting of other judges), which 

is expected to issue a final Judgment on the merits, following consideration of the points on which the Supreme Court found that 

the appellate Judgment was wrong, but such Court is bound to respect the legal analysis and the findings of the Supreme Court 

on the points of law which such Court has determined as wrong. 

4.2. In this respect, the distinction made by the Supreme Court between the Assignment of the Operating Account and the Assignment 

of Earnings is significant and, in our view, absolutely correct. The purposes served by the two Assignments are completely 

different. The Assignment of the Operating Account is given as an additional security for the Lender, so that the Lender be able 

to put its hand on moneys of the Borrower other than those which are assigned to the Lender pursuant to the Assignment of the 

Earnings, the Insurances and the Requisition Compensation.  In addition, the Assignment of the Operating Account concerns 

moneys which are watched on a day-to-day basis how they are used. Thus, the Lender who controls the Operating Accounts can 

see whether the money in the Operating Account is used by the Borrower in accordance with the terms of the Loan Agreement, 

under which the Borrower cannot make use of such money in the Operating Account, other than for the payment of obligations 

vis-à-vis the Lender and/or the trade creditors of the Borrower (for the Ship). Not for the satisfaction of personal needs of the 

Borrowers’ shareholders. Therefore, it is entirely immaterial for the Assignment of the Operating Account to be a perfect or a 

conditional assignment.  Hence, no misappropriation vis-à-vis the Lender of any moneys in the Operating Account could be made.  

This explains why in the assignment of the Operating Account it is customarily stipulated that so long as no Event of Default has 

occurred, the Borrower is entitled to withdraw from the Operating Account funds related to the operation of the Ship (such 

clause existed in the Loan Agreement in this case). 
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4.3. However, the Assignment of the Ship’s Earnings which by its terms is absolute and unconditional, irrespective of the whether 

notice thereof has been given to the debtor (e.g. a Charterer), is perfect as per the equity principles of English law.  It follows 

then that the Earnings which have been diverted by the Borrower to the RBS account and not to the Operating Account or any 

other account of the Borrower with the Lender can become the corpus delicti of misappropriation (embezzlement), if they are 

used by the Borrower through the persons who bind such account by their signature (who in this case were the Defendants), for 

purposes other than the purposes for which under the Loan Agreement the Borrower could use such money; namely the payment 

of the Borrower’s debts to the Lender or the trade creditors of the Ship,  as it did happen in relation to those remittances referred 

to in the lawsuit and the appellate Judgment. Such misappropriation is punishable under criminal law and gives rise to a claim for 

compensation under civil law (Art. 914 GCC). The Supreme Court impliedly gave this direction, although of course a final ruling 

will be made by the Piraeus Court of Appeals, trying the case on the merits, but on the basis of the legal points made by the 

judgment of the Supreme Court.  It is expected that the Court of Appeals will follow the legal analysis made by the Supreme Court 

in its Judgment.  

4.4. One could then ask: What is the relationship between an Assignment of the Operating Account and an Assignment of the Ship’s 

Earnings? In other words, if all freights from the Ship’s trade were deposited in the Operating Account and then diverted to 

unauthorized accounts by the Borrower (which in this case, could not happen, as aforesaid, because the Borrower could not take 

any money from the Operating Account for purposes other than for payments to the Lender and the Ships creditors), would that 

constitute a misappropriation of such amounts and could a claim for compensation by the Lender be made? In our view, since 

the Assignment of Earnings is an absolute, unconditional and perfected assignment under English Law, as is confirmed by the 

judgment of the Supreme Court – the answer is that the Assignment of Earnings takes precedence.  The Assignment of Earnings 

is a separate agreement (Security Document), it is governed by its own terms and it is so framed as to encompass all Earnings of 

the Ship irrespective of whether they are deposited in the Operating Account or not.  Upon the execution of the Assignment of 

Earnings all Earnings of the Ship (including the future Earnings) become the property of the Lender and their diversion to 

unauthorized parties constitutes a misappropriation (embezzlement).  Whether they are in fact paid into the Operating Account 

or not is no more than a mere technicality.  The Operating Account is provided by the Loan Agreement as part of the Security 

arrangement and purports to enable the Lender to supervise the Ship’s operation, but does not alter their nature of the money 

deposited in such Account. Clearly the monies deposited in the Operating Account which have been assigned in favour of the 

Lender under the Assignment of the Earnings constitute property of the Lender and their deposit in the Operating Account (which 

did not happen in this case, anyway) does not change their legal nature. 

Lawyers involved in the handling of the case on behalf of the Lender: 

Theo V. Sioufas, Senior Partner 

George P. Zouros, Partner 
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